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500 New Jersey Ave., NW
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202-509-9515

June 10, 2009

The Honorable Mary Schapiro

Chairman

Securities and Exchange Commission

100 F St., NE

Washington, DC  20549

Dear Chairman Schapiro,

We are writing to call to your attention an issue that is beginning to have a significant effect on securities market transparency and the amount and type of information available to investors.  The CUSIP Service Bureau (“CSB”), the entity responsible for assigning CUSIP identifiers to new securities issues, is undertaking an aggressive campaign to extract licensing fees from a variety of market participants, including dealers, issuers, information vendors, exchanges, self-regulatory organizations (“SROs”) and others.  This is having the effect of discouraging market participants from offering information products to investors where CUSIP identifiers are a minor but essential component.  It is also an unfair and unjustified attempt to monetize a function—assigning securities identifiers—that while important, adds little tangible value to the functions of raising capital or providing market liquidity.  We ask your support for discouraging the CSB from mandating licensing fees from market participants, especially in cases where the use of a CUSIP identifier is mandated in the regulations of the SEC or self-regulatory organizations or by clearing and settlement utilities.

Background

In the early 1960s, a group of clearing house and securities industry officials, in cooperation with the American Bankers Association (“ABA”), formed the Committee on Uniform Security Identification Procedures (“CUSIP”) to develop a standard method for identifying securities. Today, CUSIP identifiers—nine character alpha-numeric codes—are obtained by issuers of bonds (or their underwriters) for a fee that is paid to the CSB, which is operated by Standard and Poor’s (“S&P”) under the direction of the ABA. From that point forward, the CUSIP identifier is utilized as the only market-accepted unique security identifier. The CUSIP identifier is passed on from the issuer to purchasers of the security and others. Over five decades CUSIP identifiers have been incorporated in the increasingly electronic processing of securities transactions, statements and disclosures made to investors (in both printed and computer readable forms). Designed and intended as an industry standard, the securities industry (including investors and information providers) continues to rely on CUSIP identifiers in the normal course of business. Aside from serving as an identifier, like a person’s taxpayer identification number or the vehicle identification number of a car, the CUSIP identifier holds no analytical, marketing, or other value.  CUSIP identifiers are used by dealers only for the purpose of identifying securities owned by or being evaluated by customers and dealers.

However, in the mid-1990s—30 years after the CUSIP identifier had become the embedded industry standard—the CSB began an aggressive campaign to coerce fees from, at first, clearing brokers for use of the CUSIP identifiers. In the last few years, this campaign has been extended to smaller dealers and institutional investors.

Beyond mere fees, the CSB has attempted to force restrictive language regarding the use of CUSIP identifiers into thousands of service agreements between information providers, vendors, dealers, investors, regulators, and credit rating agencies—sometimes with success and sometimes not, depending on the sophistication and strength of the dealer, investor or information vendor.  It is noteworthy that the European Commission is now investigating CSB for these practices.

Effects

These coercive tactics are starting to have a chilling effect on market transparency and the free flow of information for investing, trading, accounting, risk management and regulatory reporting.  Particularly worrisome is the intention of CSB to force regulators to incorporate restrictive license conditions into each new regulatory reporting system, and in so doing, force the de facto acceptance of these conditions by those dealers, investors and information providers who, so far, have refused to accept these terms and resisted the coercion.   

Regarding the level of fees paid and the terms of the licensing agreements, these have been intentionally hidden from public view by the CSB.   Instead, it for years refused to publish a standard fee schedule or set of licensing terms.  As part of its campaign, the CSB continues to pressure dealers, vendors and investors individually, inquiring as to their internal business practices, as it tries to determine how much to demand from each industry participant.  

About four years ago, the CSB finally posted some indicative levels of CUSIP fees, which indicate fees ranging as high as hundreds of thousands of dollars per year for entities with multiple locations and those providing investor information to their customers via the web.

The CSB contends that it needs these large, annually recurring license fees to cover its costs of issuing and distributing CUSIP information.  However, these contentions are dubious in that (1) the issuance of a CUSIP identifier is actually a simple administrative activity, requiring rather basic information technology; and (2) distribution of CUSIP identifiers is a normal, daily activity of all the leading information vendors (Bloomberg, Reuters, Interactive Data Corporation, etc.) requiring no effort and imposing no burden on the CSB.  The cost of administering the clerical activity of assigning identifiers to new issues should be covered by the significant fees paid by securities issuers and others at the time new identifiers are provided.

In paying those fees to CSB at issuance, it has been the understanding of issuers and underwriters that the CUSIP will be the publicly available identifier for investors’ use as they meet their ongoing accounting, risk management, and regulatory obligations.  Historically, CSB has not disclosed to securities issuers that CSB would later attempt to charge licensing fees to market participants for use of the CUSIP identifiers that the issuers paid to have issued.

Summary

In this fifth decade of CUSIP serving as the mandatory identifier, it is unreasonable for S&P and the ABA to seek to prohibit, restrict, and exploit the use of CUSIP identifiers, purchased by bond issuers and required by the market for trading, security identification, and reporting.   

Clearly, it is the intention of S&P and the ABA to exploit our industry’s standard identifier in order to levy a toll on the majority of securities transactions, statements, disclosures and electronic searches that occur every day in the United States.  They pursue this with no significant accountability to, or oversight by, regulators or the securities industry.  Not only is this contrary to the goals of transparency and investor protection but, if successful, will further increase costs to investors and market participants.

We ask that you join us in opposing the CSB’s unreasonable licensing practices.  At a minimum, we ask that the SEC mandate that use of CUSIP identifiers is permitted, without CSB approval or fees, where that use is mandated in regulation, financial reporting or market practice by the SEC, SROs, exchanges or clearing and settlement utilities.

Thank you for your consideration, and please do not hesitate to contact us if you have any questions.

Sincerely,

Michael Decker




Mike Nicholas

Co-Chief Executive Officer



Co-Chief Executive Officer
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